Realizing the Promise

of Advance Directives:
A New Option
for North Carolinians

“Life is pleasant. Death is peaceful.
It’s the transition that’s troublesome.” - Isaac Azimov

By John C. Moskop and Beth M. Gianopulos

Introduction | Patients nearing the end oflife, and the representa-
tives of patients who lack decision-making capacity, often face dif-
ficult decisions about whether to pursue life prolongation or relief
of symptoms and quality of life as primary goals of treatment. More
than 30 years ago, the North Carolina General Assembly enacted our
state’s first advance directives statute, the Right to a Natural Death
Act, to help patients communicate their end-of-life treatment prefer-
ences.

Since that time, the Natural Death Act has been revised multiple
times, and in 1991, state legislation recognized a second type of ad-
vance directive, the Health Care Power of Attorney. The current stat-
utes include a set of model advance directive forms, but, these forms
are still complicated and hard for the average layperson to under-
stand. Even experienced attorneys struggle to explain the statutory
model forms.

A Piedmont Triad Initiative | Advance care planning facilitators
have long complained that the statutory model forms were too long
and complicated, the literacy level of the forms was simply too high
for many people, and some of the form options were very confusing.
In the face of general dissatisfaction with the model forms, a group
convened in early 2012 to explore options for improving advance care

High Point Regional Hospital.

The New Advance Directive Form | The Triad working group had
five major goals for its new advance directive form:

1. The form should be understandable by the vast majority of
those who undertake this planning.

2. The form should be relatively brief and easy to complete.

3. The form should include all of the essential elements of the two
main types of advance directives: living wills and health care powers
of attorney.

4. The form should meet North Carolina statutory requirements
for advance directives and thus provide the statutory protections for
health care providers who honor advance directives.

5. The form should promote discussion of future treatment wish-
es, especially between the principal and the person he or she appoints
as health care agent.

With these goals in mind, the Triad group crafted a new advance
directive form with these major features:

1. Since most people who complete the planning process prepare
both a living will and a health care power of attorney, the new form
combines these two directives in a single document. This makes the
document easier to complete and avoids the need for separate signa-
tures and notarization. The document also clearly allows the princi-
pal to complete only one of the two directives, if he or she so prefers,
by marking through the undesired directive. The advance directives
statutes explicitly state that these two directives may be combined in
a single document.

2. The language of the new form is simplified for easier under-
standing. Here are two examples of parallel passages:

planning and advance directives in the Triad re-
gion. The group included representatives from
Wake Forest Baptist Health, Novant Health,

Statutory model forms

New advance directive form

High Point Regional Health, Cone Health, and
Hospice and Palliative CareCenter of Winston-
Salem. Participants came from multiple dis-

“I DO want to receive BOTH artificial
hydration AND artificial nutrition (for ex-
ample, through tubes) .. ”

“I DO want to receive tube feeding . . ”

ciplines, including physicians, hospital legal “,
counsel, private elder law and estate planning
attorneys, patient representatives, chaplains, and
bioethicists.

After reviewing existing advance directive
forms, the group chose to draft a new form for
regional use. The new form was tested at sev-
eral Triad medical centers and was strongly pre-

mind, hereby appoint the following person(s)
to serve as my health care agent(s) to act for
me and in my name (in any way I could act in
person) to make health care decisions for me
as authorized in this document.”

, being of sound “My name is . My
birth date is . The person I

choose as my health care agentis ..

ferred by patients and facilitators to the statutory
model forms used previously. The new form is
now in use at three of the Triad’s largest hospitals: Wake Forest Bap-
tist Medical Center, Novant Health Forsyth Medical Center, and

3. The form is shortened to five pages, from the 10-pages of the
statutory model forms. There are two pages of instructions that de-
scribe the purpose of the document and define key terms like “health
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care agent” and “life-prolonging measures,” one page for the health
care power of attorney, one page for the living will, and the execution
page for the signatures of the principal and the two witnesses and the
notarization information.

Meeting Statutory Requirements | The Triad working group
recognized that a major function of the North Carolina advance di-
rectives statutes is to encourage health care professionals to honor
patients’ directives by providing immunity from liability for profes-
sionals who do so. The working group drafted the new advance direc-
tive form with the clear intention to meet statutory requirements and
thereby receive the statutory protections. The statutory requirements
for living wills and for health care powers of attorney in North Caro-
lina are described in the North Carolina Right to Natural Death Act
(N.C.G.S. § 90-320 through 90-322) and the North Carolina Health
Care Power of Attorney statute (N.C.G.S. § 32A-15 through 32A-27).
Although statutory model forms exist, use of the model forms is op-
tional. N.C.G.S. § 90-321(i); N.C.G.S. § 32A-24(d). Alternative forms
also provide the statutory protections for health care professionals
who honor them, as long as they meet certain statutory requirements.
For instance, the statutes require that both living wills and health care
powers of attorney be notarized and signed by two witnesses who
meet specific requirements. N.C.G.S. § 90.321(c)(4).

Encouraging the Conversation | Although advance directives are
clearly an important part of the advance care planning process, the
members of the Triad initiative believe that these written plans are
not the most important step in that process. It is neither feasible nor
desirable to attempt to capture most people’s considered and nuanced
preferences regarding goals of care and treatment options near the
end of life in a lengthy written document. Such a document would be
both difficult for most people to prepare and difficult for physicians
to understand and implement. The most important steps in the plan-
ning process are to choose a health care agent who is willing and able
to carry out one’s preferences and to engage in an extended conversa-
tion about treatment preferences in different circumstances.

The Triad initiative sought, therefore, to emphasize the impor-
tance of careful choice of one’s health care agent and of thoughtful
discussion about one’s preferences with that agent. To guide people
in these key steps in the planning process, the group developed an
informal document for those who prepare health care powers of at-
torney to present to their chosen health care agents. That document
includes a description of the role of the health care agent, including
a list of the kinds of health care decisions agents are authorized to
make. It also includes the following statement: “I am relying on you
to make health care choices on my behalf if  am no longer able to do
so. I ask that you make treatment choices for me based on my goals
and desires about what kind of care I should receive. It is very im-
portant, therefore, that we take time to discuss my desires, goals, and
hopes for medical treatment so that you will know what kind of care
I want”” At the bottom of the document is a space for the signature of
the health care agent, immediately following the statement “T accept
appointment as your health care agent” The Triad group believes that
this document will encourage principals to engage in conversation
with their health care agents and will encourage health care agents to
take this responsibility seriously.

The Bottom Line | We believe that use of the new advance direc-
tive form described above will enable many more North Carolinians
to complete the process of advance care planning and to realize its
substantial benefits. Therefore, we recommend use of this form for
anyone assisting in this planning process, including estate law and
elder law attorneys and health system advance care planning facilita-
tors. For a copy of the new form, please go to the website www.ncad-
vancecareplanning.com and look under "Documents for Download"
at the top of the webpage. o
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